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Washington, DC 20463

Re:  MUR 5357 — Response of Centex Construction Group, Brice Hill, Ken ~

~ Bailey, Chris Genry and Mark Lavman
Dear Ms. Sands:

This letter is in response to letters dated September 25, 2003, informing Centex
Construction Group (“CCG"”) and four of its present or former officers (Brice Hill, Ken
Bailey, Chris Genry and Mark Layman) that the Federal Election Commission has found
reason to believe that they violated the Federal Election Campaign Act of 1971, as
amended (the “Act”), and offering to enter into pre-probable cause conciliation with
them. ' : '

CCG accepts the Commission’s offer to enter pre-probable cause conciliation and
looks forward to bringing this matter to a timely resolution. CCG, as well as Messrs.

-Hill, Bailey, Genry and Layman, will continue to work with Commission attorneys and '

staff to provide whatever information is needed to close this matter.

For the reasons set forth below, however, we submit that CCG’s liability extends
at most to violations occurring after January 2000, when Bob Moss and Gary Esporrin
became CEO and co-CFO, respectively, of CCG, because prior to that time no officer or
employee of CCG had any knowledge of or participation in the violations that occurred at
Centex-Rooney Construction Co.. Inc. (*Rooney™). Moreover, the facts show that neither
Mr. Hill, nor Mr. Bailey, nor Mr. Genry, nor Mr. Layman violated the Act, and this matter
should be closed as to them with no further action by the Commission.

Washington, DC _New York Los Angeles Century City  Denver London Northern.Virginia
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The Factual and Legal Analysis (“Analysis™) accompanying the Commission’s
letter incorrectly describes the actions and knowledge of Messrs. Hill, Bailey, Genry and
Layman, and hence of CCG, in numerous respects. As demonstrated by the affidavits
submitted with this letter, the key errors are as follows:

e The Analysis states that at a meeting among Brice Hill, Ken Bailey and Bob
Moss on March 4, 1998, “Brice Hill reviewed numbers provided by Rooney’s
CFO Gary Esporrin which indicated who had been politically active with
respect to making personal political contributions.” Mr. Esporrin was not
present at the meeting in question, and neither Mr. Hill nor Mr. Bailey
reviewed any such information at the meeting or at any other time.

e The Analysis states that at the March 4, 1998 meeting Mr. Hill “’approved the
plan whereby [Centex-]Rooney would consider political contributions at year-
end discretionary bonus time.”” To the extent that this statement is meant to
indicate that Mr. Hill approved a plan for reimbursement of political
contributions it is incorrect. Mr. Hill specifically and clearly instructed Mr.
‘Moss that employee political contributions were not to be reimbursed out
of corporate funds. '

o The Analysis states that Mr. Hill, Mr. Genry and Mr. Layman “knew of the
composition of the discretionary management bonus column [and] approved
the individual bonus amounts.” Neither Mr. Hill, nor Mr. Genry, nor Mr.
Layman knew of the composition of the discretionary management bonus

* program. Neither Mr. Genry nor Mr. Layman approved individual
bonus amounts, and Mr. Hill reviewed those amounts only to assure that
the bonus pool was being equitably divided. None of them knew how
individual bonuses were calculated or that political contributions were
being reimbursed through the bonus program.

e The Analysis states that “[t]he policy of reimbursing federal political
contributions using the discretionary management bonuses was approved at
the CCG level by Brice Hill . . ., Ken Bailey . . ., Chris Genry . . ., and Mark
Layman.” None of those individuals knew about or approved any policy
of reimbursing federal (or any other) political contributions using
discretionary management bonuses.
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o The Analysis states that “the corporate funds used to reimburse the federal
political contributions came from a CCG account as part of a centralized
administrative function, which was then reimbursed by Rooney.” There was
no “reimbursement” by Rooney; when the funds were paid out, they were
debited to Rooney’s account by accounting entries.

In summary, Messrs. Hill, Bailey, Genry and Layman did not make or consent to
corporate contributions, nor assist in making contributions in the name of another.

Rooney, like all other CCG subsidiaries, had a bonus program for its employees.
Rooney’s executive incentive plan was based on a formula derived from Rooney’s
operating performance. Mr. Moss, as CEO of Rooney, had the sole responsibility to
allocate bonus awards, so long as the awards did not exceed the amount of money
available in the pool. Each year, he first decided the percentage of the bonus pool
allocated to each participating employee. Under the plan, a portion of the bonus pool was
left available for distribution at Mr. Moss’s sole discretion at year-end, after the amount
in the pool was calculated and the percentages divided up. . The bonuses were reflected on
a spreadsheet prepared by Mr. Esporrin, approved by Mr. Moss, and forwarded to CCG.

However, the only responsibility that CCG had with respect to the bonuses was to
ensure that the total amount of bonuses awarded by Mr. Moss did not exceed the amount
available in the bonus pool; in addition, Mr. Hill reviewed the bonuses to ensure that they
were being equitably distributed among participants. No one at CCG had any
responsibility for reviewing or approving the amounts paid to individual employees. No
one at CCG knew, or had any reason to know, the method by which Mr. Moss calculated
those individual bonuses. Those calculations were the sole provmce of the CEO and
CFO of each of the operating compames

Some time early in 1998, Mr. Moss met with Mr. Hill and Mr Balley This -

' meeting is described in affidavits submitted by Mr. Hill and Mr. Bailey. Mr. Moss raised

the issue of political contributions to local candidates in Florida, arguing that such
contributions would benefit the company. Mr. Hill, as CEO of CCG, told him that the

! The Analysis states that the meeting took place on March 4, 1998. While that is the date
of Mr. Esporrin’s handwritten note memorializing Mr. Moss’s report to him of that
meeting, we do not know what date the meeting actually took place.
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company would not make political contributions, and that the structure of Rooney’s
bonus plan gave employees both the incentive and the wherewithal to make contributions
that would benefit the company. Mr. Moss asked whether the company could reimburse
employees for such contributions. Mr. Hill told him quite clearly that it could not — that
there would be no reimbursement of employees. Rather, he agreed only that Mr. Moss
could take into account employees’ activities benefiting the company, along with all their
other contributions to the company’s success, in determining their bonuses. Moreover,
Mr. Hill did not review any numbers regarding political activity by Rooney employees at
this meeting. This discussion related solely to contributions to candidates in Florida
localities, and federal political contributions were not discussed in any way.

Nonetheless, after this meeting Mr. Moss and Mr. Esporrin set up a “discretionary
management bonus” column on the bonus spreadsheet and used it to reimburse employee
political contributions on a dollar-for-dollar basis, grossed up for taxes. However, it
bears repeating: At no time did Mr. Hill, Mr. Bailey, Mr. Genry, nor Mr. Layman know
that Rooney employees were reporting their political contributions to Mr. Esporrin and
Mr. Moss. At no time did Messrs. Hill, Bailey, Genry, or Layman know that those
contributions were being reimbursed through bonuses, or know how the discretionary
management bonus amounts were calculated. Nor-did they have any reason to know,
since none of them had any role in setting bonus amounts for Rooney employees or in
approving the specific bonuses, which was the responsibility of the Rooney CEO and
CFO. The activity of individual CCG officers is discussed below:

Brice Hill. Mr. Hill, who was the Chairman and CEO of CCG until J anuary
2000, was asked by Bob Moss to approve a program of reimbursing employee
contributions. He rejected that request and told Mr. Moss that employee contributions
could not be reimbursed. He had no idea that his instructions had been ignored. He was |
never told that employee political contributions were reimbursed. He did not know how
Mr. Moss determined individual bonuses or what the discretionary management bonus
column represented. His only responsibility with respect to the bonus plan was to ensure
that the bonuses were distributed equitably, not to check how they were calculated.
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Ken Bailey.> Mr. Bailey, who was the COO of CCG, was present at the meeting
at which Mr. Hill told Mr. Moss that political contributions would not be reimbursed. He
had no responsibility with respect to Rooney’s bonus plan and did not see or review the

. spreadsheets. He did not know that employee political contributions were being

reimbursed.

Chris Genry. Mr. Genry was the CFO of CCG until January 2000. His only
responsibility with respect to the Rooney bonus pool was to ensure that the total amount
of bonuses awarded did not exceed the amount in Rooney’s bonus pool. He never knew
that political contributions were being reimbursed, nor what the discretionary
management bonus column on the spreadsheet represented.

Mark Layman. Prior to January 2000, Mr. Layman was Vice President-Finance
of CCG. In that capacity his only responsibility with respect to the Rooney bonus pool
was to perform the actual calculations verifying that the total amount of bonuses awarded
did not exceed the amount in Rooney’s bonus pool. In January 2000, he and Mr. Esporrin
became co-CFO’s of CCG; Mr. Layman’s primary responsibility was strategic planning.
He had no responsibility with respect to the Rooney bonus plan after his promotion. At
no time did Mr. Layman know, or have any reason to know, that employees’ political

. contributions were being reimbursed, nor what the discretionary management bonus

column on the spreadsheet represented.

In November 2002, Mr. Layman drafted a twelve-page memorandum outlining’
concemns about the business direction of CCG and the leadership of Mr. Moss which he
planned to send to Centex Corporation’s CEO, Larry Hirsch. He asked Mr. Esporrin if he
had any issues to include in the memorandum. Mr. Esporrin listed a number of issues,
including “‘questionable political contributions.” Mr. Esporrin did not explain what this
meant, and Mr. Layman had no reason to think that it referred to the reimbursement of -
employee contributions. Indeed, given that CCG and its subsidiaries operated in a

. number of states (including Florida) where corporate political contributions are legal, and
that Mr. Layman’s memorandum as a whole related to questionable management '
judgment rather than illegality, Mr. Layman had no reason to suspect that this related to -
illegal activity. Mr. Layman delivered this memorandum to Mr. Hirsch in person; it was -

2 As you requested at our meeting on October 17, a copy of a statement Mr. Bailey gave
to an investigator for Mr. Moss is attached at Tab A.
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not emailed to Mr. Hirsch by Mr. Esporrin. When Mr. Layman discussed this -
memorandum with Centex Corp. management, the brief reference to political -
contributions was not mentioned. '

One other small factual point bears mention. Centex did not retain Mr. Esporrin as
an officer of CCG after he was removed from his co-CFO position, although Mr. Esporrin
remains an employee of Rooney.

Thus, it is apparent that no CCG officer had any knowledge or involvement in the
improper activities until Mr. Moss and Mr. Esporrin became CCG officers in 2000. We
concede that at that point responsible officers of CCG (but only Mr. Moss and Mr.
Esporrin) were aware of Rooney’s policy of reimbursing political contributions through
bonuses. Their responsibilities at CCG, as opposed to their continued responsibilities at
Rooney,’ did not involve approval of specific bonuses, and CCG therefore has strong
arguments that it is not liable for their activities in their capacity as Rooney officers. See -
United States v. Bestfoods, 524 U.S. 51, 61 (1998) (citing “well established principle that
directors and officers holding positions with a parent and its subsidiary can and do
‘change hats’ to represent the two corporations separately despite their common
ownership”). Nonetheless, CCG is willing to take responsibility for their actions.
However, as we noted in our April 29 letter on behalf of CCG, no public interest would
be served by imposing a financial penalty on CCG. The primary violator was Rooney,
and any liability on CCG’s part derives solely from the dual role of Mr. Moss and Mr.
Esporrin. Rooney has admitted that it violated the Act, and the Commission’s authority
will be fully vindicated by imposition.of a penalty on Rooney.

The Analysis refers to the concept of “apparent authority.” To the extent that this
reference suggests a basis to hold CCG liable for conduct by Rooney or Rooney’s
officers, it is misplaced. Apparent authority is created by “conduct of the principal
which, reasonably interpreted, causes [a] third person to believe that the principal
consents to have the act done on his behalf by the person purporting to act for him.”
Restatement (Second) Agency § 27 (1958). The purpose of the doctrine is to hold “a
principal accountable for the results of third-party beliefs about an actor’s authority to act
as an agent when the belief is reasonable and is traceable to a manifestation of the

3 As we have explained previously, Mr. Moss and Mr. Espoﬁn retained posiiions as
Chairman and CFO of Rooney respectively when they assumed positions at CCG.
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principal.” Restatement (Third) Agency § 2.03 cmt. ¢ (Tentative Draft No. 2, 2001).
“When working within [apparent authority] doctrine, one must remain attentive to the
question of to whom authority might be said to be ‘apparént.’” Local 184, Internat’l
Longshoremen's Ass'n, AFL-CIO v. NLRB, 735 F.2d 1384, 1398 n. 21 (D.C. Cir. 1984). -

The doctrine of apparent authority is thus based on the unfairess of inducing a
third person to rely on an agent, and then disclaiming responsibility for the agent’s
actions. But the Commission has not been induced to rely on CCG’s agents by any
conduct of CCG; indeed it has not relied on those agents in any way. Whatever liability-
CCG might have as to third parties who reasonably relied on its conduct, we are-aware of
no authority permitting the Commission to invoke the doctrine in circumstances such as

these.
In summary:

o CCQG is willing to enter into negotiations to conciliate this matter

o 'The Commission should close the matters as to Brice Hill, Ken Bailey, Chns
Genry and Mark Layman without taking any action against them, since none
of them violated the Act. :

Once again, we look forward to working with you to resolve this matter; and we
appreciate the opportunity to move to pre-probable cause conciliation. As always, we are
available to answer any additional questions you may have. -

Sincerely,

g7~

Robert S. Litt

s /

Michael S. Pasano
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1, Brice Hill, being duly sworn, state:

1. My name is Brice Hill. I live in Dallas, Texas. Duﬁqg tl.m.e p&ibd 1995
through January 15;"'2'(.)b2, 1 was President and Chief Executive Officer (“CEO”) of -
Centex C(;nstructit;n Group, Inc. (“CCG”). My office was lc;caied in Dallas, Texas.

2. This Affidavit is made in response to matters set .'out. in the.September 24,
2003 letter addnsséd to me by the Federal Election Commission.

3. - I.did not know about, nor did I appfove, any policy of u;ing discretionary
management bon;llses to reimburse federal political contributions, orany other political
contributions, made By employees of CCG’s subsidiary Centex-Rooney Construction Co.
(“Rooney™). Further, I did not know the basis on which Roon;ay’s execufives determined
the amount of the discretionary management bonuses set out on the spreadsheets that
reflected the distribution of the Incentive Compensation Plan for kooney Employees. I

did not consent to the making of corporate federal contributions or assist in making '

contributions in the name of another.
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| 4, | 1do not reeall the specific meeting oate of March 4 However, I-do recall

a meeting at some point at which Bob Moss, who was Rooney’s CEO at the time, asked B
me about reimbursing employees’ state and local political contributions. We never
discussed contributions to federal candidates. 1.told Mr. Moss emphatica_ily that the -
company would not reimburse.employees for political contributions. I'told Moss that
salaries were high enough and that if people wanted to make contributions because they
believed that they were the right thing to do, they should do so, but that the company was
not going to reimburse them. | noted that I often had made political contributions and
never asked for, or expected, reimbursement. Aﬁer the discussion descnbed above, I told

Mr. Moss that as manager of his diwsron he controlled the distnbuuon of the companv <

bonus pool, and that'if he thought that an employee’s community activities benefited the
company he could take that into account in setting a discretionary bonus. I emphasized,
however, that employees’ political contributions were not to be reimbursed, and I _

expected Mr. Moss to abide by this direction.

S. | Mr. Moss raised the subject of reimbursement for. political contributions
on other occasions and my answer to him was the same e\_/ery time, sp'eciﬁcally that fhe
company was not going to reimburse employees for political contnbuuons At no time
was | aware that, despite my instructions, Mr. Moss had arranged to have employees
polmcal contributions reimbursed out of the Rooney bonus pool. -

6. Bonuses were awarded by the operating divisions within CCG. .Ail six of
the operatin_g.divisions had the same incentive compensation program. - Operating
,division CFOs would send final bonus allocations and totals-to Chris Genry, the CFb of

CCG, and me. We would review this information to make sure that the pool totals were -
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correct and in line with the other operating companies. Idid not know and had no reason

. to know the reasoning used by an operating division CEO in awarding discretionary

bonuses, as he was allowed to do under the incentive compensation plan.

7. I1did not review any “numbers” from Gary Esporrin or anyone else
regarding political contributions by Rooney employees. I did not know Qhat political
contributions Rooney employees were making, nor that any employees were supplying
this information to Mr. Esporrin or Mr. Moss. I did not know what the “discretionary

management bonus™ column on the Rooney bonus spreadsheet represented, no-t did I have

any need to given my li.mited responsibilities with Zect to the Roze? bonus plan.

Brice Hill

Swom to before me on this @\ day of October, 2003

My Commission Expires: _(Ocivhoc— 28, 20600

k=
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I, Mark Layman, being duly swom, state: N

1. My name is Mark Layman. I live in Plano, Texas. I am the Chief

Financial Ot‘ﬁcer'(-t‘(_;‘F(-)") of Centex Construction Group_ (“CCG™). My officeis in

r d

. Dallas, Texas.

2. “The Commission’s letter to me of September 24, 2003, states in part:

... CCG’s Vice-President of Finance Mark Layman . . . knew of the
composition of the discretionary management bonus column [relating to
bonuses paid to employees of Centex-Rooney Construction Co., Inc., a
CCG subsidiary] [and] approved the individual bonus amounts. . . .

The policy of reimbursing federal political contributions using the
discretionary management bonuses was approved at the CCG level by

_ [among others] Mark Layman, Vice-President of Finance at CCG.
These allegations are incorrect. Idid not know of the composition of the discretionary
management bonus column; 1 did not approve individual bonus amounts; and I did not
know of or approve any policy of reimbursing federal or any other political contributions

using discrétionary management bonuseé. 1 did not consent to the making of federal

corporate contributions or assist in the making of contributions in the name of another.

3
f g
-

HPIYENE
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3. From 1998 until January 16, 2000, I was Vice President-Finance of CCG,
where I had responsibility for payroll and financial.accounting for CCG and its
subsidiaries. During that period, Chris Genry was Chief Financial Officer (“CFO") of

CCG, Brice Hill was the Chief Executive Officer (“CEO") of CCG, Bob Moss was CEO

.of Centex-Rooney Construction Co., Inc. (“Rooney™), and Gary Esmrﬁn was CFO of

Rooney. During this period, Mr. Hill and Mr. Genry were in CCG’s execut'i-'ve offices in
Dallas, Texas, and I was based at an off-site CCG facility in Dallas. Mr. Moss and Mr.
Esporrin were based in Rooney’s offices in South Florida.

4. During this period, employees of CCG subsidiaries, including Rooney,
were eligible to participate in various incentive compensation plans.._ 1 was aware that
Rooney’s bonus pl:r;;';iifcb others,.included a component that was a'u;aided at the
discretion of the dperating company CEO, but I did not know how that was done or what.
factors the CEO took into account.

S. During this period, spreadsheets showing the calculation of Rooney’s
incentive compensafion pool, with various columns for elements of the compensation and
bonus amounts, were prepared by Gary Esporrin, the CFO of ilooney; approved by Bob
Moss, the CEO of Rooney; and sent to Mr. Hill and Mr. Genry for approval.

6. Mr. Genry forwarded the spreadsheets to me. My responsibility was to
verify that the total amount of the bonus pool utilized by Rooney was correct. It was not
my responsibility to, and I never did, evaluate or analyze the nurﬁbers reflected in the
individual columns or the amount of bonuses awarded to particular individuals at
Rooney. At no time did I understand or know that political contributions were being

reimbursed to individuals through amounts awarded as discretionary management
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- bonuses at Rooney. Indeed, I never knew what the discretionary management bonus

column represented, nor dia my responsibilities require me to know this inf;)rmation.

7. On January 16, 2000, I was named co-CFO of CCG. I continued to be
based in Dallas. My primary responsibil.ities related to strategic plann_ing for CCG and
oversight of the shared services group. Gary Esporrin, named as the other ¢o-CFO of -
CCQG, continued to be based in Plantation, Florida. Bob Moss was named Chairman and
CEO of CCG and continued to be based in Plantation, Flo_rida. During this period, otﬁem
working for me assumed my former responsibility to as;ixre that the total amount of the
bonus pool utilized by kooney was correct. I did not have aﬁy responsibility to evaluate
or analyze the nurgl_:grs réflected in the individual columns or the amount .of bonuses
awarded to particui;; it-l‘dividuals at Rooney. At no time did I ;mf‘lerstand or know. that
campaign con-tributions by Rooney employees were being reimburs.ed through amounts
awarded as dis;:retionary management bonuses. As before, I did not know, nor did I have
any reason to know, what the discretionary management bonus column represented.

Indeed, as co-CFO, I had no responsibility for the execution of the Rc.)oney bonus
pmgram whatsoever. As co-CFO, the six operating compa.nies_ had segregated reporting
requirement_s — three reported to Mr. Esporrin and three reported to me. Mr. Esporrin
retained oversight of Rooney. |

8. ' Inearly 2000, at about the time Mr. Moss became CEO of CCG, Mr.
Esporrin told me that Mr. Moss had a discussion with Mr. Hirsch regarding a variety of
issues he wanted to raise on becoming CEO of CCG. 1 recall that h;: said Mr. Moss
wis_hed to gain Mr.. Hirsch’s approval, and..that he did gain Mr. Hirsch’s approval, to use a

*“discretionary management bonus” for employees who went “over and above™ for the



EE m=u:ﬂ+ .u:l'.'“'ﬂﬁ' EEHEE

——

company’s benefit. Mr. Esporrin did not inform me, and in no way did I understand at

thetime or at any other time, that the bonus would be used to reimburse political

" contributions.

9. The Commission’s letter also states:
In November 2002, as part of a larger review of Mr. Moss’ management
of CCG, Gary Esporrin e-mailed Larry Hirsch, CEO of Centex, a list of
perceived problems at CCG, which included the ‘questionable campaign
contributions’ being tracked at the direction of Bob Moss.

This statement is incorrect in significant part. I prepared the November 2002

memorandum; Mr. Esporrin provided several comments that I included in the

' memorandum, mc‘ludmg a reference to “questionable pohtlcal contnbutlons "! 1 did not

understand this reference to have anythmg to do with relmbursement of campaign
contributions by employees, a practice of which I was completely unaware. I presented
the memorandum to Mr. Hirsch in person rather than sending it by e-mail. A copy of the
memorandum is attached as Exhibit A. |
10. In2002,I became concerned about de.cisions Mr. Moss was making

concerning the direction of CCG. I began to p.rep.ar'e a memorandum to the leadgrship of
Centex Gorp.,'des.cribin.g' what I believed were weaknesses in the Mr. Moss's _
management style and strategic decision-making. I asked Gary Esporrin i_f he also had
concerns. In a telephone conversation with me, Mr. Esporrin offered a number of items
to be added to the memor-andl.xm, including a reference to “questionable political

contributions.” Therefore, I included this reference as part of a lengthy list of issues in

' The Commission’s letter refers to “questionable campaign contributions.™ In fact. the language in the
memorandum refers to “question political contributions.™ -
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one paragraph of my 12-page memorandum. Mr. Esporrin did not explain what he meant
by this statement. |
11. My memorandum addressed a series of issues related to decisions and
actions by Bob Moss that I believed were of questionable benefit to the business and
threatened its overall long-term profitability. I believed Mr. Esporrin shared my views.
When he added the reference to “questionable political contn'butions".to the list of other
items, I believed he was questioning Mr. Moss’s judgment in making certain unspecified
contributions, but in no way did I suspect Mr. Esporrin meant Mr. Moss was engaginé in

unlawful reimbursement of political contributions.

12. When I completed the inemorandum, I hand-delivered it to Larry Hirsch, -

L)
Pty
1]

the Chairman of C:ntex Corp., and discussed some of it with hifii. The memorandum
was not emailed to Mr. Hirsch by Mr. Esporrin or myself. Tim Eller, the President of
Centex Corp., called me a few days later to discﬁss my concerns. Although Mr. Eller had

' the memorandum, it was not used as a reference point for the discussion. The reference
to “questionable political contributions” never came up in my discussions with Mr.

Hirsch or Mr. Eller, nor did we have any discussion of political contributions in any

respect.

Mark Layman
Swom to before me on this ﬂl'dday of October, 2003 | HEL.O'RKE
77 0 . M&m
< ;W STATE OF TEXAS 5
My 02-12-2008 i

My Commission Expires: 9—[ / .;1[ 0le
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LAW OFFICCS
LYONS AND SANDERS
CRARTEALD

DALL R. BANDERS *
PRUCE M. LYONS **
HOWARD L. OREITICR

COWARD D. BERGLR

"I =19B7Y
“ALSO ADMITTCD 10s WYOMING
STALRD ADMITIED IN COLORARD

March 3, 29003

Mr. Kenneth R. Bailey

Serior Vace =res:=e". t-

Centex Ccnstructior G
rost OZfice Bcx 36

" Ellijay, Georgia 3054'0

"Re: Bch Moss Investication

Dear Mr. Bailey:

CENTEY LAY DEPT. Qous-ong

€30 NORYHEASY 3% ave wuC
Font JavpznpaLrn, FLORIDA 32204
TRLEPHONE (DB a: a87-87C0
. TLLLTAR (984! 783-4888

MARING ADDRESS
P, O. BOX 1778
PORT LAJOERDALE. FL 33302 -1778

REVAY ny

I enclose herewzth for your review a CODV ol the taped
Statement taken on February 24, 2003, by our investigator, Mz. .
Dcn Carpenter, in the abova referenced matter.

Please review this statement and if vcu agree tkrat :t is a
_true and accurate statement, please execute this document
below and return to cur cffice in the encslosed, sels
adcZressed, stamped envelope, provicded fsr vour convenience
If you have any questions, n"ease de not hesitate to zontact
our office. :

Sihgerely,

Srvm

Pamela A. V¢ss, legal Assistant 0.
. BRUCE M. LYONS .
Enclosures I HAVZ RIAD THE ATTACHID
STATEMENTI AND THE CCNTENTS OF-

WHICK ARE TRUE &ND RCCURATE TC
THE BEST CF MY KHCHLEDGE AND

BEILIEF.
af”‘g( Z,
" Kersdtn M)
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THERCUPON:

KEN BAILEY
being ef 1awful age, in his answers tc the guesticns |
te ke to him prcpcunded; testified as fscilows:

MR. CARPENTER: This s Con Carpenter, nere
with Mr. Ken Baileyv. .

We're taking a statement for the use of

Eruce Lyons, his representation ¢f Robert Moss.

statement will be transcribed and that

Ar . Bailey will have an opporturity to.reac it,

review it and make any corrections or changes

that he feels would be arpropriate. And that
tre statement at this point is for the use oi
Mzr. ivens, and cnly his unse, and it will nct be
distributed bevond that without the agreement ox
Mr. Bailey. .

. The basic sukject ¢i ths statement and
The -- I'm goin- tc put on the rezord Kr. Bailey

and 1 Leve had some conversaticns prisr to this

tape being turnecd or, is a meeting that

-apparently took place In early 1598, involving

himself,' Mr. Brice Hill and Mr. 2ot Moss.

End from this point forward, the statement-

will cecnsist in the narretive.ky Mr. Eailey.

LR L o~ oy oAl oua T

UNITED REPORTING. INC. (554
TOLL FREE (377) £28-2
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3
1 MR. BAILZY: This is Xen Bailey, Zormer
z executive vice president and C20 of CTerntex
.3 Ccﬁszzuction Grocup. And 1 will recall the
4 " substance cf 2 meeting that occurred between f
5 myself, Brice Eill, who was president cf Centex E
€ Construction Group, and Bcb Moss, who was ?
7 president of Centex-Rconey, in the early months
g of 1S3€.
g The primary s:bjec:.ef the meeting, which
ig was a2 meeting aiter a meeting, was =c discuss f
21 hew to make miscellanecus small political ’
2 contributions. E
i3 Since Centex-Rooney was working :irn rany E
14 rural counties scattered througheut Flor:ide, for |
is schoo: boards &and cther governmental agencies, E
it the necessity Iox making bclitical centributions E
1
=7 was explained by Bck Moss, and the method by ]
i€ whigh they could ke made wzs the stbieat of
1% discussion. :
) ;
20 Brice Eill voiced an cpinicn thet if the ;
21 contrikbutions need to ze rade, then the -E
22 individual emplovees wh:z had the ccntécts should ;
23 make the_contribuzic“s, end that was =he name cf E
zZ4 the gzne. :
25 Bek Moss felt. that these zontr:putions -- E

UNITED REPORTING, INC (55
TOLLHRES(337) 8287
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1 or that the individuais shovid be in some mannes \
p reimbursed for those contributicns where thay 1
3 were not related to the :ndividuel's home or hed

4 any connectisn whetscever with that individuidl

b 4

5 Or any other reescr other than to further the

€ . cause of Centex-Rooney in their pursuit of werk.

7 The -- & long cenversation -- a ieng, being

g grobelly LS minutes, ensued, with give énd taxe

g arguments, and it wes f-nally decided that -- i
0 and suggested -by Moss that he would have ' i
il individuels make the gelitical contributicns

il wher they were deemed :tc be proper. Aaré that

13 " they -- the amﬁuhté of the ccatrsibutions would

14 simply be civen ccnsideration at yvear-end E_
15 discreticnary becnus tTime.

i€ oo Brice ‘Hil: reluctantlv agreed, and the ;
17 ﬁeeting was adjourned with that being

1€ estekliched. i
le Cksv. 7T neecd to clariiv one peini, tha:t

24 curing my cictatiecn cf the statemsnt I d:d step |
z1 and start with.pauses, 5c as -- if the tape 5
22 géprears to be irnterrupted at times, it is et my
e3 doing thac i dic tha« %
24 iTrereuvpor, the s:tatement.was conciuded.;

25

TOLL FREE (S77) 8242438
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1 . CERTIFICATE OF ACKNOWLEDGMENT :
" | STATE OF FLGRIDA, COUNTY OF BROWARD: [
2 S :
1, CYNTHIA R. HEWLETT, Redistered ]
- . . p
2 Professicral Reporter cf the Seventeenth Judiciiél ]
Circuit: : .

4

20 HERERY CERTITY that the :foregci _ .
5 tared statement was transcribed by me; and the . 3
foregsing pages, numbered 1 through 4, are a true :
] recorc oI the reccrcded testimony given by the

witness.

L. FURTHER CEZRTIFY that I 2m nct & relative, |
8 emplovee, torney or counsel of any cf the parties,
ror relative cor emplovee of said attorney or cocunsel,
e or Iinancielly :nterested in the fecregeing action. ‘
o] The foregoinc certificaticn of th*s i
transcript deces nct apply to any reprcduction oI :the
11 same by any means unless under the direct cecntrol
and/cxr directicn of the certifving repcrter.

o]
N
—Trrr—

DATEL this 28th cay cf February, 2$93.

T
(9,1
(@]
<KL
'l_'H
o I
'
.b-
Plr::
DN
'1?

H EW T
lg Regiszered Troressinnal Fepcrier
wotary Fulic, nmoand -or the .
17 State cf Flcrida at iarce :
My Commission Expires 3
iB March 12,- 2003 : :
19 i
20
21
22
23
4.
25

UNITED REPORTING, INC. (952) £25-222)
TOLLFREE (§77) 538.2433
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BEFORE oo
FEDERAL ELECTION COMMISSION

In the Matter of Centex Construction
Group, Inc.

MUR: 5357
/

AFFIDAVIT OF KEN BAILEY

STATE OF __Georgia )
' ) ss:

COUNTY OF __Gilmer, )

I, KennethR. B;_z_.i_ley, being duly swom, state:

1. My name is Kenneth R. Bailey. I reside in Gilmer 'Co'unty Ga., (County seit. is
Ellijay, Georgia.) I am cumently the Senior Vice President of Centex Construction Group
(“CCG™), and Chairman of Centex Engineering and Construction. Collectively, these are part-
tiﬁe employment positions to which I was appointed after retiring as Executive Vice President
and Chicf Operating Officer (“COO™) of CCG on March 31, 2001. Fr_om M;rcil 9, 1998 through
March 31, 2001, 1 was Executive Vice President and COO of CCG. During that peridd, I was
based in Dallas, - Texas, | |

2. I did not know about, nor did I approve, any policy of using dis:_:ret.ionary .
management bonuses to reimburse federal political contributions, or any other political
contributions, made by employeesI of CCG’s subsidiary Centex-Rooney Construction Co.
(“Roo;ley"), nor did I know the composition of the discretionary mam_igemeni bonus column in

spreadsheets reflecting the distribution of the Incentive Compensation Plan for Rooney
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employees. I did not consent to the making of corporate federal contributions or assist in making

. contributions in the name of another.

3. When I joined CCG in 1998, I reported to Brice Hill, who was. Chairman and

CEO of CCG. Mr. Bob Moss was Chairman and CEO of Rooney. Mr. Moss reported to me and

* to Mr. Hill.

4. Mr. Moss became Chairman and CEO of CCG on January 16 , 2000, replacing

Mr. Hill. From the time Mr. Moss became CEO of CCG until his departure from’ the company

. on February 13, 2003 I reported to Mr. Moss.

S. Although I cannot recall the exact date, I recall a meeting at Mr Moss request
with Mr. Moss, Mr. -Hill, and myself in 1998 at which political contnbunons were dlscussed
Mr. Hill, Mr. Moss and 1 were the only ones present at the meeting. ‘Mr. Moss brought up the
subject of how Rooney could make contributions to candjdat._es in small counties in flon'da
| where Rooney was-operating. Mr. Moss said he believed the Centex PAC would not be eﬂ'eeti;le '
for contributions of this nature. because it was too cumbersome to get checks from the PAC for
officials in small counties, . : 4 _:

6. I recall that Mr. Hl“ and Mr. Moss discussed the issue. back and forth for some
time. Mr. Moss ultimately said that he would snmply take an employee’s political activity that

" benefited the company into account at bonus time. Mr. Hill agreed that Mr. Moss could take
po_litical activity intd consideration, along with the other community invol\_rernent that benefited
the company, when determining bonuses. The subject of con_tributidns to candidates for federal
office was never discussed. | |

- 1. Mr. Hill did not approve any plan that the company would reimburse employees’

political contributions. Based on their conversation, I eertainly did not understand that there -
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would be a dollar-for-dollar reimbursement of an individual’s campaign c_ontributions.. 1

- understood that employees’ acti.vity that was intended to benefit the company would be oné

. factor that Mr. Moss would take into account when he awarded bonuses at the end of the fiscal

year.

8. No written material relating to p.olitical contributions by Rooney erilployees was
provided to Mr. Hill or me af the meeting. I did.not review any numbers .i)rovided by Mr. |
Esporﬁn or anyone .tha.it indicated who had. been politically active with 'respebt.:to making
personal political contributions.

9. I &id not approve or consent to a policy .of reimbursing federal political
contributions through a discretioﬁary management bonus. during the 1998 m_eethg or ai .any othgr
time. ER . o | -

10. I was not aware of any reimbursement of i:olitical contributions, th(ough b;)nuses
or otherwise. 1 never received nor approved any reimbursement of political contributions. |

11. My primary responsibilities at CCG are related to operations. 1 am not involved
in making policy. I had no role in determining or approving bonuses for Roo::ey employees. I
understand that Roohéy prepared ax;nual spreadsheets reflecting the bonuses to-be paid Rooney
employees. 1 neither saw nor approved these spreadsheets. Nor would 1 in the course of my
duties. I was never aware that t.he spreadsheets included a “dis.cretionary management bonus”
column separate from the normal discretionary bonus, nor that a.ny component of Rooney
bonuses constituted reimbursement for political contributions.

12. 1 do not recall any further conversations with Mr. Hill or Mr. Moss about this

issue after the 1998 meeting, until the spring of this year, when Mr. Moss called me to ask about

my recollection of the 1998 meeting.



: ' | Kenneth R. Bailey ; ' '

The foregoing instruction was acknowledged before me this __21st day of
October, 2003 by Kenneth R. Bailey who is personally known to me or who has produced
le witness as identification and

De,ycas;  Licevae (state ID used) or identified by a credib

who did or did not take an oath.

__ééa__{_@méd My Commiission Expires:
Notary Fublic MAY COMMISSION EXPIRES JANURARY 22, 2005

LEFIE S QZuMJ-ﬁ

Print Name

E? m m"-'i- ] '-ﬂ-l] E_ll I-E-L]:E=E..
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